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REMUNERATION OF COMMISSION AGENTS 
IN AUSTRALIA AND NEW ZEALAND 


by 


ALLAYNE KIDDLE, LL.B. (HONs.), LOND. 
of the Inner Temple, Barrister-at-Law, Victoria 


Part I 


It has been said of commission contracts that “the mass 
of conflicting authority and obiter as to the event in which an 
agent is promised his commission make such uncertainty in the 
public mind that the time appears long overdue for appropriate 
action to be taken to clarify the rights and liabilities of agents 
and other members of the public in this regard’’.™) 


It has also been said that commission contracts are subject 
to no general rules. In each case the contract must be determined 
according to its exact terms and the true construction of those 
terms. This is by no means simple in application. While it is 
one thing to say that an agent’s right to commission depends 
upon the true construction of the exact terms, it is another 
thing to determine the true construction of those terms. 


O’BRYAN, J. has clearly demonstrated this difficulty when 
he says, “For instance, a property owner may simply request 
the commission agent to find him a purchaser of the property. 
Does this mean a person who is ready and willing and able to 
buy the property at the stipulated price and terms, or does it 
mean a purchaser in the sense of a person with whom I do in 
fact enter into a contract on behalf of the principal or is it 
simply a request to introduce a buyer to whom he will be 
willing to sell and to whom in fact he does sell?’®! 


The vendor, when he places his property on the market, 
intends that the property should be sold and is prepared to pay 
the estate agent commission if he is the effective cause of a 
completed sale. The estate agent normally accepts the property 
on this basis but rightly feels that he should not be deprived 
of his commission if the sale does not proceed to completion 
due to the capricious act of either the vendor or the purchaser. 
The conflicting ratio decidendi in this branch of the law 
demonstrate the difficulty which confronts the courts when 
faced with the problem of maintaining a proper balance between 
these competing interests. 


Commission contracts, broadly speaking, can be divided 
into the following classes :— 


Cuass I. Those containing expressions such as “purchaser”, 
“sale”, “sell” or “person ready and willing and able to purchase” 
and an express term that commission is only to be paid on 


completion of sale. 





[1] Per Holt, D.C.J., in Thane v. Hollings (1952), 69 W.N. (N.S.W.) 160. 
[2] Scott v. Willmore & Randell, [1949] V.L.R. 113 at p. 124. 








Australian Lawyer, January, 1961. 


4 THE AUSTRALIAN LAWYER 1961 





CLASS II. Those containing expressions similar to those in 
Class I but no express term as to payment of commission on 
completion of the sale. It is within this group that there has 
been the greatest divergence of opinion and within which a clear 
distinction can be drawn between the decisions in the Australian 
and New Zealand courts and those of England. 


CLAss III. Those in which the payment of Commission is 
expressly made dependent upon an act falling short of a com- 
pleted sale, e.g., “on the signing of a binding contract’, “on 
introducing a person prepared to enter a contract”, or “willing 
to enter a contract”, etc. 


The problems of construction and interpretation in com- 
mission contracts will be dealt with, for the purpose of this 
article, on the above classifications. 


Class I 


Contracts in this group comprise those which are on all 
fours with the Luxor Case. In this case! the terms of the 
commission contract were that the agent was to be paid com- 
mission on completion of the sale to a purchaser introduced by 
the agent. In view of the contract terms of this particular case, 
the term purchaser was interpreted as a person who in fact 
buys. It follows that an agent who merely introduces a person 
who makes an offer to purchase has not performed the act 
upon which commission is promised. Further, until such time 
as a binding contract of sale is entered into between the parties 
the vendor is free to dispose of the property ; but upon the signing 
of the binding contract of sale the agent acquires a “vested 
right” to his commission, and from that moment “no act or 
omission by the principal can deprive the agent of that vested 
right”. 


Time of payment of commission. This will normally be on 
the completion of the sale. However, should the vendor refuse 
after the signing of the binding contract of sale to proceed 
with the negotiation, the agent will have, as against the vendor, 
an action for damages. “The purchaser is no longer bound to 
do any more towards completion, and the vendor cannot rely 
on the completion in order to avoid payment of commission for 
it is due to his own fault.”™! Should, however, the purchaser 
default, then the agent will lose his vested right to commission 
since it is implicit in the contract terms that the person whom 
he introduces must buy. 








[3] Luxor (Eastbourne) Ltd. v. Cooper, [1941] 1 All E.R. 33. 


[4] Per Lord Russell of Killowen in Luxor (Eastbourne) Ltd. v. Cooper, 
supra, at p. 45. 


[5] Per Denning, L.J., Dennis Reed v. Goody, [1950] 1 All E.R. 919, at 
p. 923. 
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Class II 


In this class, when faced with deciding whether or not the 
agent has done the act upon which commission is promised, the 
courts have given widely differing interpretations to the 
expressions “find a purchaser”, “purchaser”, “introduce a buyer”, 
etc. These can be conveniently divided into two categories :— 


(a) Those cases in which it has been decided that the event 
upon which commission is to be paid under the contract has been 
performed when the agent introduces a purchaser who signs a 
binding contract. 


The principle governing this class of case is expressed 
most clearly by Stout, C.J. in Latter v. Parsons, in which he 
says, “In my opinion, however, the authorities show that if the 
commission agent undertakes to effect a sale for commission 
he is entitled to his commission if he produces a purchaser who 
enters into a proper contract of sale with the vendor, the vendor 
approving of the purchaser proposed, and there being no con- 
cealment or misrepresentation made by the agent regarding the 
purchaser or regarding any material facts upon the purchase.... 
The weight of judicial authority is in favour of the view that 
the terms of the agreement were, on the plaintiff’s part, com- 
pleted and the commission earned, when the defendant, with a 
full knowledge of the facts and every opportunity for inquiry, 
entered into a written agreement.’ See, also, Scott v. Will- 
more & Randell,®! Vaughan v. S. Foster & Son,” Thane v. 
Hollings,“ Nigro v. Wilson.0 


This definition of the word purchaser and other similar 
expressions is the one which has been most widely accepted in 
the Australian and New Zealand courts. However, for the most 
part, Australian and New Zealand decisions on this point are 
prior in time to the Court of Appeal decision in Dennis Reed v. 
Goody.“2] In Thane v. Hollings,“*) a case later in time than 
Dennis Reed v. Goody, Latter v. Parsons was applied, and the 
Court of Appeal decision was not followed. 


Australian and New Zealand decisions illustrate, however, 
that even in those cases in which a “purchaser” is defined as a 
person who signs a “binding contract of sale, that the agent 
will, nonetheless, be deprived of his commission if after the 
signing of the contract, subsequent acts show that the contract 
was defective in some way, or that the purchaser was not able 
and ready to purchase at the time of the signing of the contract”. 
See Vaughan v. S. Foster & Son"™*! and Gifford v. McLean.) 


[6] Stout, C.J. in Latter v. Parsons (1907), 26 N.Z.L.R. at p. 645. 
[7] Per Dennison, J. in Latter v. Parsons, supra, at p. 654. 

[8] [1949] V.L.R. 113. 

[9] (1917), 17 S.R. (N.S.W.) 281. 

[10] (1952), 69 W.N. (N.S.W.) 160. 

[11] (1924), G.L.R. 537. 

[12] [1950] 1 All E.R. 919, see p. 6 post. 

[13] (1952), 69 W.N. (N.S.W.) 160. 

[14] (1917), 17 S.R. (N.S.W.) 281. 

[15] (1929), 29 S.R. (N.S.W.) 336. 
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Time of payment of commission.—Since according to this 
definition the estate agent has done the act required of him if 
he produces a person who signs a “binding contract of sale’, 
then “according to the true construction of the contract the event 
has happened upon the happening of which the agent has 
acquired a vested right to commission”, and “no act or omission 
by the principal or anyone else can deprive the agent of that 
right’."°] That is, after the signing of the binding contract of 
sale in the event of non-completion, the agent will have an action 
in damages as against the vendor whether such act arises on 
the part of the vendor or the purchaser. 


Can the agent claim his commission at the time of the 
signing of the binding contract or must he wait until completion 
for payment? In other words, is it possible to say that time of 
entitlement and time of payment are different concepts, and 
that the contract terms merely state the act which the agent 
has to perform in order to earn his commission, but that payment 
of the commission must be out of the purchase price? This 
point is not one of mere academic interest in view of the vast 
number of houses sold on a long-term basis. The case in which 
there has been no breakdown in negotiations and the estate 
agent has claimed his commission on the signing of a binding 
contract, the vendor refusing to pay until completion, has not 
yet appeared before the courts, except in those cases which fall 
within Class III (post). Since LORD RUSSELL has said the 
doing of the act required by the contract terms creates a right 
“debitum in praesenti, though only solvendum in futuro”, 
the agent who desires his commission prior to completion in 
these circumstances should draft his contract accordingly. 


(b) Those cases in which it has been decided that there 
can be no performance of the contract terms unless the purchaser 
introduced by the agent is a person who is able to purchase and 
able to complete. 


Such was the confusion of the interpretation of words such 
as “able and willing to purchase”, “a purchaser”, etc., that 
DENNING, L.J. said, “I can see no sensible distinction between 
instructions to ‘find a purchaser’, ‘find a party prepared to pur- 
chase’, ‘find a purchaser able and willing to complete the 
transaction’, and ‘find a person ready and willing and able to 
purchase’. The rights and liabilities of house owners in these 
cases should not depend on fine verbal differences... . These 
words do not mean a person ready, able and willing ‘to make an 
offer’ or even ‘to enter a contract’, they mean a person ready 
and willing to purchase, i.e., to complete the sale.’’!§! 





[16] Per Lord Russell of Killowen in Luxor (Eastbourne) Ltd. v. Cooper, 
[1941] 1 All E.R. 33 at p. 46. 


[17] Per Lord Russell of Killowen in Luxor (Eastbourne) Ltd. v. Cooper, 
[1941] 1 All E.R. 33 at p. 47. 


[18] Dennis Reed v. Goody, [1950] 1 All E.R. 919, at p. 925. 





[19 
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. Simple as this view may be, it is contrary to the dicta in 
f the Luxor Case. The better view is to be found in Midgley 
; Estate v. Hand," in which JENKINS, L.J. points out that, 
t although prima facie the intention of the parties may well be 
. that the commission stipulated for should only be payable in 
: the event of an actual sale resulting, this is only “a broad 


t general principle in the light of which the question of con- 
f struction should be approached”. 


Time of payment. On this definition of the word purchaser 


the time of payment of commission will be the same as in Class 
I, ante. 


he [To be continued] 
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[19] [1952] 1 All E.R. 1394 at p. 1396. 
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FRUSTRATED CONTRACTS ACT 1959 (VICTORIA) 
by 


F. G. DYETT 
Barrister-at-Law 


This statute is entitled “an Act to amend the law relating 
to frustrated contracts” and what it does is to amend the law 
relating to the effect of frustration upon the rights of the parties 
to a contract. The Act makes no change in the law concerning 
conditions upon which a contract is frustrated. 


According to LoRD SIMON, “Frustration may be defined as 
the premature determination of an agreement between parties, 
lawfully entered into and in course of operation at the time of 
its premature determination, owing to the occurrence of an 
intervening event or change of circumstances so fundamental 
as to be regarded by the law as striking at the root of the 
agreement, and as entirely beyond what was contemplated by 
the parties when they entered into the agreement.’”"! He 
further stated that where such frustration occurs it “operates 
to bring the agreement to an end as regards both parties forth- 
with and quite apart from their volition”.@! 


The doctrine of frustration cuts across and mitigates the 
harshness of the old rule laid down in the seventeenth century 
case of Paradine v. Jane,™! that contracts were absolute and 
their obligations admitted of no escape because of the occur- 
rence of unforeseen contingencies which, as early judges said, 
should have been guarded against by express stipulation at the 
outset. Over the years the courts have advanced numerous 
theories as to the basis of the doctrine of frustration—the most 
recent authoritative pronouncement appears in Davis Contrac- 
tors Ltd. v. Fareham U.D.C.,“! where LORD RADCLIFFE states 
that “frustration occurs whenever the law recognizes that, 
without default of either party, a contractual obligation has 
become incapable of being performed because the circumstances 
in which performance is called for would render it a thing 
radically different from that which was undertaken by the 
contract. Non haec in foedera veni. It was not this that I 
promised to do”.©! 


Over the years the effect of the application of this doctrine 
by common law courts on rights of the contracting parties has 
been both surprising and unfair at times. In the coronation case 
of Krell v. Henry," the hiring charge for the room was £75, of 
which £25 was paid by way of deposit and the balance was 





[1] Cricklewood Property and Investment Trust Ltd. v. Leighton’s 
Investment Trust Ltd., [1945] A.C. 221 at p. 228; [1945] 1 All E.R. 
252 at p. 255. 


[2] Cheshire and Fifoot Law of Contract, 4th Ed., p. 459. 
[8] (1647), Aleyn 36. 

[4] [1956] 2 All E.R. 145. 

[5] Ibid p. 160. 

[6] Krell v. Henry, [1903] 2 K.B. 740. 
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payable at a later date, which turned out to be after the 
cancellation of the procession was announced. It was held that 
the hirer was not liable to pay this latter sum although he lost 
his deposit. On the other hand, in Chandler v. Webster,™ 
the hiring charge was £141 payable at the outset. At the time 
of cancellation of the procession the hirer had only paid £100. 
He not only lost this sum but was held liable to pay the balance 
of £41 by the English Court of Appeal. The rationale behind 
the different results seems to be that upon frustration parties 
are discharged from the performance of all obligations arising 
in the future but not obligations which have already arisen— 
yet remain unperformed through the tardiness of the party upon 
whom the obligation rests. 


In the Fibrosa Case,'*! where Germany’s occupation of 
Gdynia early in World War II prevented an English company 
from performing its contractual obligation to deliver machinery 
to a Polish company c.i.f. Gdynia, the House of Lords, in effect, 
reversed the decision in Chandler v. Webster.“ Their Lordships 
held that the sum of £1,000 which had been paid over to the 
English company by the Polish company as part of its obligation 
to pay £1,600 in advance on the purchase of the machinery, was 
recoverable after the contract was frustrated by Germany’s 
occupation of Gdynia on the ground that the Polish company, 
as a result of the non-arrival of the machinery, had received no 
benefit and for the purpose of the quasi-contractual action for 
recovery of the money the consideration had totally failed. 


The Fibrosa decision was a step in the right direction 
towards remedying the old unjust results which accompanied 
the application of the principle that the loss lies where it falls 
to contracts frustrated at some stage during their performance 
but it did not go far enough. This is instanced in the decision 
itself because the English company, although it had incurred 
considerable expense in preparing the ordered machinery for 
shipment to Gdynia, had to refund all purchase moneys paid 
at the date of frustration and could not deduct anything to 
cover this expense. So the contractual payer on this occasion 
was as much a victor as the payee had been in the earlier over- 
ruled case of Chandler v. Webster.™ Further, the principle 
evolved did not permit the recovery of any moneys paid in 
advance where the payer had received some benefit in return 
for his money, no matter how small. 


Moreover, another unfair result of application of the 
doctrine of frustration (and one upon which the Fibrosa Case 
did not touch) is seen in the case of entire contracts where one 
party has done considerable work but falling short of complete 
performance at the time of frustration and can recover nothing 
even though his failure to complete his obligations is not his 
own fault but is due to the frustrating event entirely. In Cutter 
v. Powell (1795), 6 Term Rep. 320, where a second mate was 


[7] Chandler v. Webster, [1904] 1 K.B. 493. 


[8] Fibrosa Spolka Akeyjna v. Fairbairn Lawson Combe Barbour Ltd., 
[1943] A.C. 32; [1942] 2 All E.R. 122. 
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engaged for a sailing vessel’s voyage from Jamaica to Liverpool, 
and died during the second half of the voyage thus frustrating 
the contract, his widow could recover nothing for his part 
performance of the contract. Similarly, in Appleby v. Myers 
(1867), L.R. 2 C.P. 651, where the plaintiffs, for the agreed 
sum of £459, contracted to install machinery on the defendant’s 
premises and had nearly, yet not entirely, completed the 
installation when the premises and machinery were totally 
destroyed by fire, an action claiming £419 for work and labour 
done and materials supplied up to the time of the fire was 
dismissed. 


Following suggestions of the House of Lords in the Fibrosa 
Case, the English Law Reform Committee looked into this 
unsatisfactory state of the law and made recommendations in 
its 7th Interim Report cmd. 6009 of 1939 which were embodied 
in the English Law Reform (Frustrated Contracts) Act of 1943. 


The Victorian Frustrated Contracts Act 1959 follows closely 
this parent statute with several minor but advantageous 
variations. 


The object of the Act is to enable courts to adjust the 
rights of the parties to a frustrated contract equitably by 
requiring the party who has benefited either to pay for or 
surrender the benefit except so far as it is considered just in 
the circumstances to permit him to recoup expenses he has 
already incurred in the matter. 


Section 3 (2) of the Victorian Act covers moneys paid 
before the date of discharge of the contract and obligations to 
pay moneys which have accrued due for performance before 
that date. All moneys so paid are made recoverable and all such 
obligations to pay money are discharged; but there is a proviso 
empowering the court, if it considers it just and reasonable to 
do so, to allow the payee to retain the moneys he has received 
or to enforce the accrued obligation to an extent sufficient to 
recoup any expenses incurred by him before the date of the 
discharge in, or for the purpose of, the performance of the 
contract. Taking the Fibrosa factual situation as an example 
of how this section would work in practice, if the English 
company had incurred no expenses at the date of frustration 
the Polish company would have been entitled to a refund of the 
£1,000 paid by it and to a discharge from its then accrued 
obligation to pay a further £600 —in other words, the result 
would be the same as the House of Lords’ decision and to this 
extent the Act is a statutory confirmation of the common law. 
However, if the English company had incurred expenses in 
preparing the machinery for delivery, as was the true position, 
then, supposing the expenses amounted to £800, the Polish 
company would only be entitled to recovery of £200 out of the 
£1,000 paid plus a discharge in respect of the additional £600; 
whereas should the expenses have exceeded £1,000—say £1,300 
—the English company would be entitled both to retain the 
initial £1,000 and recover from the Polish company a further 
£300 of the additional £600 then accrued due to cover the £1,300 
incurred in expenses at the time of discharge. 
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Section 3 (3) deals with the case of a party who, by reason 
of anything done by the other party in or for the purpose of 
the performance of the contract, has before the time of discharge 
obtained a valuable benefit other than a payment of money to 
which the previous subsection applies. The other party is given 
a right to recover from him such sum, if any, not exceeding 
the value to him of the benefit he has received, as the court 
considers just, having regard to all the circumstances and in 
particular the amount of expenses incurred by him before the 
date of discharge in, or for the purpose of, the performance of 
the contract, including any sums paid or payable by him to any 
other party under the contract and retained or recoverable by 
that party under subsection (2) and also the effect, in relation 
to the benefit, of the circumstances giving rise to the frustration 
of the contract. 

To illustrate: should a situation parallel to the facts of 
Cutter v. Powell (ante) recur, the deceased’s widow would be 
entitled to remuneration covering the benefit to the shippers 
of her late husband’s services as second mate on the voyage up 
to the time of his death. 

It is interesting to speculate as to how a court would now 
decide a case like Appleby v. Myers (ante). Does the fact that 
the machinery was partially installed on the defendant’s 
premises prior to the fire mean that the defendant has received 
a benefit within the meaning of the subsection even though the 
fire completely deprives the machinery of any value it might 
have been to him? Professor Glanville Williams, after discussing 
conflicting American views on a similar problem comes to an 
affirmative conclusion, reasoning that the defendant either 
could have sold his property at an enhanced price because of the 
plaintiff’s labour shortly prior to the fire or, alternatively, 
could have had the machinery covered by insurance and been 
thereby compensated for the loss by fire."! This might well be 
the situation the framers of the parent statute visualized when 
they inserted the words directing the court to take into account 
in particular the “effect in relation to the said benefit, of circum- 
stances giving rise to the frustration or avoidance of the 
contract’. 

The English Law Reform (Frustrated Contracts) Act of 
1943 was extensively criticized by Glanville Williams in his 
ninety-one page commentary upon it.“ A lot of his arguments 
seem in themselves open to criticism because inter alia they 
construe the wording of the statute far too narrowly and strictly ; 
however, his work does leave one with the impression that the 
Act is no masterpiece of draftsmanship. 

No attempt has been made to alter substantially the form 
of the legislation adopted in Victoria, which is commendable 
because, no matter how forceful the criticism of the English 
Act may be, it is to be expected that other Australian States 
will follow Victoria’s lead in enacting similar legislation and 

[9] Glanville L. Williams Law Reform (Frustrated Contracts) Act 1943, 

pp. 48-49. 

[10] Section 3 (3) (b) of the Victorian Act. 
[11] Glanville L. Williams Law Reform (Frustrated Contracts) Act 1943. 
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will be modelling their Acts upon the English parent statute as 
Victoria has done. Any radical departure from the English Act 
might result in legislation in different forms in different States. 
Furthermore, with uniform provisions, our courts will have the 
assistance of English decisions in interpreting the Act. 

However, some minor modifications have been made, and 
these appear to be sufficiently advantageous to command con- 
sideration by, if not general approval, in other States. 

The alterations are as follows: 
1. A definition of “time of discharge” has been added in the 
following terms “ “Time of discharge’ means the time at which 
the contract becomes impossible of performance or is otherwise 
frustrated or at which it is avoided by the operation of section 
twelve of the Goods Act 1958.” Seemingly this does not alter 
the operation of the legislation and is an improvement in 
drafting. 
2. No parallel words to the phrase “governed by English Law” 
appears in the Victorian Act. The phrase has been criticized 
by Glanville Williams. He objects that it introduces into an 

Act dealing with the English law of contracts a provision 

relating to the English system of conflict of laws. Further, he 

contends that the rule of conflicts that has been selected does 
not command support from most specialists in the field of 
conflict of laws. What is in question is a quasi-contractual 
situation, not a contractual one. And his view of private inter- 
national law is that the law to be applied to a quasi-contractual 
situation is that of the place where the benefit is conferred or 
the enrichment takes place,"?! so that the operation of the Act 
would be excluded where the benefit is conferred or the enrich- 
ment takes place in a country governed by a law other than 
English because the Act restricts its own application to contracts 
governed by English law. On the other hand, Dicey’s Conflict 
of Laws suggests that the proper law of a quasi-contractual 
relationship is to be ascertained by reference to the origin of 
the claim, and that where the claim arises out of a contract, 
as all claims within the purview of frustrated contract legisla- 
tion must, the law to be applied is the proper law of the 
contract."*3] Both England and New Zealand (which has 
inserted the words “governed by New Zealand law” in its 
frustrated contracts enactment) give legislative support to this 
latter view. Whichever view finally receives general acceptance, 
however, it seems advantageous to leave the application of the 
legislation to be determined by the courts in accordance with 

‘he principles of private international law as they are ultimately 

established, which is what the Victorian Act has done. In this 

way Victoria is less likely to be out of step with other juris- 

dictions. 7 

12] Glanville L. Williams Law Reform (Frustrated Contracts) Act 1943, 

. 18-21. 

[13] Dice's Conflict of Laws, 7th Ed., p. 927. Cf. when the quasi- 
contractual claim is in relation to an immovable where the law to 
be applied is the lex situs, and when the claim is in connexion with an 
enrichment unrelated to any previous contract or to an immovable, 


in which case the appropriate law is that of the place where the 
enrichment accrues. 
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3. The English Act makes money recoverable “as money 
received .. . for the use of the party by whom the sums were 
paid”. These words are omitted in the Victorian Act and a new 
section added in the following terms: “All actions and pro- 
ceedings to recover moneys under this Act shall be deemed to 
be founded on simple contract and subject to the provisions of 
Part II of the Limitation of Actions Act 1958 the cause of the 
action shall be deemed to have first accrued at the time of 
discharge”. The concluding clause clarifies any possible doubt 
as to when a claim under the Act will become statute barred 
but the removal of the above-quoted words from the English 
Act does not seem to achieve any obvious advantage. 


4. In order to maintain consistency the word “party” is sub- 
stituted for the word “person” wherever it appears in the English 
Act. 


5. Instead of naming a date on which or after which the 
statute shall apply, the Victorian provision contains the phrase, 
“after the commencement of this Act’. The Statute received the 
Royal assent on 29 September 1959 and all contracts discharged 
because of any kind of frustration or avoided by the operation 
of s. 12 of the Goods Act 1958 after that date are governed by 
the legislation.™*! 

6. The English Act specifically excluded from its operation con- 
tracts for the sale of specific goods which, by reason of the 
perishing of the goods are avoided under the English equivalent 
of s. 12 of the Victorian Goods Act 1958 or are frustrated.05 

Section 12 of the Goods Act is in the following terms: 
“Where there is an agreement to sell specific goods, and sub- 
sequently the goods, without any fault on the part of the seller 
or buyer, perish before the risk passes to the buyer, the agree- 
ment is thereby avoided”’. 

Williams describes this section as an attempt by the drafts- 
man to re-enact in statutory form the decision in Taylor v. 
Caldwell.“4«1 He points out that it falls far short of a codification 
of the common law on the question of frustration in respect of 
the sale of goods. It does not cover the case where the risk has 
passed to the buyer and the goods perish before delivery through 
no fault on the part of the seller. The seller is here discharged 
from his obligation to deliver under the doctrine of Taylor v. 
Caldwell;"4«1 yet the buyer is not discharged from his obligation 
to pay the price. Further, the phrase “agreements to sell” con- 
fines the section to contracts of sale where the property is to pass 
at a future date and the section has no application to contracts of 
sale where the property passes at the time of the contract (it 
being agreed in the contract that the risk shall not pass). 
Another casus omissus in the section results from the use of the 
phrase “specific goods”, which does not cover quasi-specific 
goods such as in a contract to sell “200 tons of potatoes to be 
grown on [a named piece of ground] belong to the defendant”."® 


[14] Frustrated Contracts Act 1959, s. 4 (i). 

[14a] (1863), 3 B. & S. 826. 

[15] Section 2 (5) (c) Law Reform (Frustrated Contracts) Act 1943. 
[16] Howell v. Coupland (1876), 1 Q.B.D. 258. 
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The potatoes would not fall within the Act’s definition of specific 
goods as “goods identified and agreed upon at the time a 
contract of sale is made’’.“7) Finally, s. 12 does not cover goods 
unascertained at the time of the agreement for sale which sub- 
sequently become ascertained by being appropriated to the 
contract and which are then destroyed before the risk passes 
to the seller (there being a contrary intent of the parties 
preventing the risk passing at the time the goods are 
appropriated) .[®! 


Williams argues that in all the above cases the Law Reform 
(Frustrated Contracts) Act applies, so it seems pointless to 
exclude this Act in the situations covered by s. 12, particularly 
when it is realised that such an exclusion retains the old 
common law anomalies. For example, P. agrees to buy a specific 
motor car, the seller agreeing to fit a sliding roof to it, and P. 
paying the price in advance. After the roof has been fitted, but 
before P. has notice of the fact, the car is destroyed by fire. 
P. can recover back the whole of his payment at common law, 
as there has been a total failure of consideration. The seller in 
England could not retain any portion for his expenses, but if 
the Law Reform (Frustrated Contracts) Act applied he 
could.9! 


Such defects have been remedied in the present legislation 
which has, however, still retained the other two exceptions in 
the English Act, namely (a) voyage charter parties and con- 
tracts for the carriage of goods by sea (other than charter 
parties) and (b) contracts of insurance save as is provided by 
s. 3 (5).2° These contracts are normally entered into on 
elaborate printed forms which could be expected to be amended 
to restore the present long-established position should the above 
legislation be extended to them. 


7. The title of the Victorian Act has been simplified to “Frus- 
trated Contracts Act 1959”. 


To sum up, in the words of the Attorney-General for the 
State of Victoria, this Act “is one which will enable the courts 
to do substantial justice in cases in which they are precluded 
from so doing by a deficiency in the present law.” 


[17] Goods Act 1958, s. 3 (1). 

[18] Glanville L. Williams Law Reform (Frustrated Contracts) Act 1943, 
pp. 82, 83. 

[19] Glanville L. Williams Law Reform (Frustrated Contracts) Act 1943, 
p. 84. 

[20] Section 4 (5) Frustrated Contracts Act 1959. 


[21] Second reading speech of the Honourable Arthur G. Rylah, M.L.A., 
Attorney-General for the State of Victoria, in presenting the Frus- 
trated Contracts Bill to the Legislative Assembly. 
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CASE NOTES 


Condonation in Divorce 


Divorce—cruelty by wife—subsequent act of intercourse—con- 
donation of wife’s cruelty—duress.—The present case involved 
a petition for dissolution of marriage on the ground of cruelty 
brought by a husband against his wife. The cruelty alleged and 
found proved consisted of frequent and persistent assaults by 
the wife who, it was alleged, used violence to have sexual inter- 
course with the husband at times when he did not wish it. On 
the night before he finally left the wife he had intercourse with 
her which the husband said was induced by the wife pestering 
and using some violence towards him. 


The Court of Appeal held that in the case of a husband, 
the fact of having had intercourse with the wife, with full 
knowledge of the matrimonial offence complained of, was 
conclusive evidence of condonation by the husband. This was 
so because it was the best possible way of showing that the 
wife had been reinstated as a wife. The only exception to the 
rule arose where the act of intercourse was induced by the 
wife’s fraud and this was not alleged in the present case. 


Furthermore, although the husband was no doubt badgered 
into having intercourse and submitted to it in the end as the 
easiest way out, he could not be said to have acted under duress. 
That meant a degree of fear which operated on the mind to such 
an extent that a person under it was not a free agent and the 
husband was never in anything like that condition. Whilst he 
showed unwillingness, it could not be said that he acted in- 
voluntarily. Though it may be otherwise in the case of a wife 
petitioner, where a petitioner husband had sexual intercourse 
with his wife it could only be said that what he did was done on 
purpose and the sexual intercourse was a voluntary act on his 
part. Accordingly he must be held to have conclusively condoned 
the cruelty on which the petition was based (Willan v. Willan, 
[1960] 2 All E.R. 463 (SELLERS, WILLMER and HARMAN, L.JJ.) 
(Court of Appeal) ). 


Evidence of Previous Statements by Witness 


Evidence—statements on other occasions by witness—to same 
effect as the evidence given by him at the trial—when admissible 
—rule as to recent invention.—On an appeal against a decision 
of the General Medical Council acting by its Disciplinary Com- 
mittee, with respect to a charge of improper associations by a 
doctor with his patient, the Privy Council examined the rules 
relating to the admissibility in evidence of statements made by 
a witness on previous occasions to the same effect as his evidence 
at the trial. Their Lordships pointed out that, generally 
speaking, such confirmatory evidence was inadmissible for the 
reason presumably that all trials, both civil and criminal, had 
to be conducted with an effort to concentrate evidence on what 
was capable of being cogent. However, if on cross-examination 
a witness’s account of a set of facts or some incident was 
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challenged on the ground that it was a recent invention, thus 
making it a clear issue whether at some earlier time the witness 
said or thought what he stated at his trial, then he could bring 
in support evidence as to earlier statements of his to the same 
effect. The purpose of such evidence, where admissible, could 
only be to support the witness’s credit, when his veracity had 
been impugned, by showing a consistency in his account which 
added some probative value to the evidence he gave in the 
witness box. The application of the rule depended on the nature 
of the challenge offered by the course of cross-examination and 
on the relative cogency of the evidence which was tendered to 
repel it. Thus its exercise had to be, within limits, a matter of 
discretion (Fox v. General Medical Council, [1960] 3 All E.R. 
225). 


WEST AUSTRALIAN NOTES 
by 
J. P. GUILFOYLE 
Solicitor of the Supreme Court of Western Australia 
Annual Dinner 
The Chief Justice and the Judges of the High Court were 
guests of the Law Society at its annual dinner, which was held 


in September at the Adelphi Hotel. Mr. Ian Stephenson pro- 
posed the toast of the guests, and the Chief Justice and his 


brother judges each responded. 


New Judges for Western Australia 

Mr. Justice Hale, who was appointed as an acting judge in 
February of last year, has had his appointment confirmed and 
is now the sixth judge on the Supreme Court Bench. The 
appointment of a seventh judge is proposed for circuit work. 


Australian Universities Law Schools Association 

The Australian Universities Law Schools Association held 
a conference at the University of Western Australia in August, 
and at the meeting of the Law Society for that month Professor 
D. G. Benjafield, of the University of Sydney, gave an inter- 
esting address on pre-trial procedure in the U.S.A. Visitors 
from other States were entertained by the Law Society at a 
cocktail party at the Palace Hotel. 


Secretary of the Law Society 

Miss Sheila McClemans, a well-known practitioner, was 
appointed Secretary of the Law Society in June. Miss McClemans 
also administers and gives advice in connexion with the new 
legal aid scheme which has now been in operation for over 
three months. 


Officers of the Law Society 

At the Annual General Meeting, held on 25 October, Mr. 
F. T. P. Burt, Q.C., was elected President of the Law Society, 
and Mr. P. R. Adams and Mr. J. M. Lavan were elected Vice- 
Presidents. Warm appreciation was expressed of the work of 
the retiring President, Mr. H. V. Reilly. 











OF SPECIAL INTEREST TO CHRISTIAN PEOPLE 





THE 
BRITISH AND FOREIGN BIBLE 
SOCIETY 


GRANTED ROYAL CHARTER 1948 


The British and Foreign Bible Society was founded in 
1804 with the single purpose of circulating the Holy 
Scriptures, and the Holy Scriptures only, without note or 
comment. The Society has never been identified with any 
one Christian communion, nor with any party within or 
without the Church. It has sought to serve all the servants 
of God and to draw its support from all. 


THE BRITISH AND FOREIGN BIBLE SOCIETY has 
Five Characteristics which make it an Ideal Beneficiary :— 


1. Its purpose is definite and unchanging. 
Its record is amazing. 
Its scope is far-reaching. 


Its activities can never be superfluous MAN 
WILL ALWAYS NEED THE BIBLE. 


Its significance is Eternal. 
Correspondence and enquiries from: 
THE VENERABLE ARCHDEACON H. M. ARROWSMITH, M.B.E. 
COMMONWEALTH SECRETARY, 
95 BATHURST STREET, 
SYDNEY 


Telephone MA 4938 
or to the State Secretaries at the following addresses: 
361 George Street, Brisbane 
95 Bathurst Street, Sydney 
241-3 Flinders Lane, Melbourne 
44 Brisbane Street, Launceston 
73 Grenfell Street; Adelaide 
167 St. Georges Terrace,’ Perth 
Garema Place, Civic Centre, Canberra. 
Mary Street, Port Moresby 











DIRECTORY OF REAL ESTATE AGENTS, AUCTIONEERS AND VALUERS 


CRONULLA 
C. J. MONRO PTY. LTD. 
Curranulla St. (opp. station). 
LB5324-5. 
Also Sutherland. 


KINGS CROSS 
WM. JAMES & ABRAHAMS 
PTY. LTD. 
20-22 Kellett Street. 
Real Estate Agents, Auctioneers 
and Valuers. 


FL4021. 


NEUTRAL BAY 


CROLL & CO. PTY. LTD. 
179 Military Road. 
Real Estate Agents, Homes and 
Investments. 
XY1811, XY1312. 





PETERSHAM 


A. H. TAYLOR PTY. LTD. 
Real Estate Agent, 
Auctioneer and Valuer. 
448 Parramatta Rd., Petersham. 
Valuations for Probate. 


SYDNEY 
HOOKER, L. J., LIMITED. 
98 Pitt Street, Sydney. 
Estate Agents, Auctioneers, 


Valuers and Hotel: Brokers. 
BW8401 (10 lines). 


HOBART, TASMANIA 


FREEMAN, DUFF & CO. 
148 Collins Street. 
Auctioneers, Real Estate and 
Insurance Agents & Valuers. 
7487-8. 





[Opinions expressed by the writers of contributed 
articles are not necessarily those of this Journal.) 


All communications should be addressed to: 


EDITORIAL 


DEPARTMENT 


BUTTERWORTH & CO. (Australia) LTD. 
6-8 O'Connell Street, Sydney. 


W. E. Smith Limited, Webb and Boundary Streets, Croydon, N.S.W. 
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